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RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Massachusetts. 

HORACE GALPIN v. ALFRED P. CRITCHLOW. 

An action cannot be removed from a state court into the Circuit Court of the 
United States under the Act of Congress of 1867, c. 196, after a trial on tlie 
merits, although such trial has resulted in a disagreement of the jury. 

Action of contract by a citizen of New York against a citizen of 
Massachusetts. After the filing of an answer, and a trial on the 
merits, which resulted in a disagreement of the jury, the plaintiff 
filed a petition, affidavit and bond for the removal of the action 
into the Circuit Court of the United States, under the Act of Con- 
gress of 1867, c. 196. The Superior Court ordered the action to 
be removed as prayed for. The defendant appealed to this court. 

C. Delano, for the plaintiff. 

D. W. Bond, for the defendant. 

Gray, C. J. — We must assume it to be settled that the Act of 
Congress of 1867, c. 196 (amending the Act of 1866, c. 288), is 
constitutional and binding ; and that it is the duty of the Superior 
Court, and of this court upon exceptions or appeal, before relin- 
quishing jurisdiction over any case, to be satisfied that a party 
filing a petition and affidavit for its removal into the Circuit Court 
of the United States under that act, brings himself within its pro- 
visions : Railway do. v. Whitton, 13 Wallace 270, and 25 Wis- 
consin 274 ; Mahone v. Manchester and Lawrence Railroad Co., 
Essex, November 1872. 

We have already decided that an action in which a trial has 
been had, and a verdict rendered in the Superior Court, and ex- 
ceptions taken at the trial overruled by this court, and a motion 
made in the Superior Court in accordance with its rules for a new 
trial on the ground of excessive damages, cannot, before a hearing 
on that motion, be removed into the Circuit Court of the United 
States under the Act of 1867 : Bryant v. Rich, 106 Mass. 180. 
The question now presented is, whether this right of removal can 
be exercised after one trial on the merits has been had in the state 
court, resulting in a disagreement of the jury. 

In ascertaining the true interpretation of the words " before the 
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final hearing or trial" in this act, we may properly refer to the 
similar Acts of Congress upon the subject of removing cases from 
the state courts into the Circuit Courts of the United States, as 
constituting parts of one judicial system. 

When the right of removal is claimed by a defendant, under the 
first Judiciary Act of the United States, upon the mere ground that 
he is an alien or a citizen of another state from that in which the 
suit is brought, it can be exercised only "at the time of entering 
his appearance," and not afterwards, even with the consent of the 
state court : U. S. St. 1789, c. 20, § 12; 1 U. S. Stat, at Large, 
79 ; Gibson v. Johnson, Pet. C. C. 44. 

Two acts passed by Congress during the last war with Great 
Britain, " to prohibit intercourse with the enemy, and for other 
purposes," and " further to provide for the collection of duties upon 
imports and tonnage," enacted that any collector of the customs, 
or other officer, civil or military, or other person aiding or 
assisting under the provisions of either act, when sued in a state 
court for anything done by virtue or under color thereof, might, 
either " at the time of entering his appearance in such court," or 
after final judgment therein, have the action removed into the Cir- 
cuit Court of the United States for trial. But the first of those 
acts expired with the war; the provisions of the second act for 
such removal after final judgment were held by this court to be un- 
constitutional and void; and an Act of Congress, passed soon after 
the war, for continuing that act in force after it would otherwise 
have expired, limited the defendant's right of removal to " the time 
of entering his appearance in such state court:" U. S. Stats. 1815, 
c. 31, §§ 8, 12 ; c. 94, §§ 6, 8 ; 1816, c. 110, § 3 ; 1817, c. 109 ; 3 U. 
S. Stats, at Large 198, 200, 233, 235, 315, 396 ; Wetherbee v. 
Johnson, 14 Mass. 412. 

The right of removing an action pending in a state court, 
between citizens of the same state, claiming lands under grants of 
different states, must be exercised by either party "before the 
trial:" U. S. St. 1789, c. 20, §12;"l U. S. Sts. at Large 80. 
And a suit brought in a state court against an officer of the United 
States, or other person, for or on account of any act done or right 
claimed under or by color of the revenue laws of the United States, 
can only be removed by the defendant " at any time before trial:" 
U. S. St. 1833, c. 57, § 3 ; 4 U. S. Sts. at Large 633 : U. S. St. 
1866, c. 184, § 67 ; 14 U. S. Stats, at Large 171. We should 
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have no doubt that those statutes must receive the like construc- 
tion as that given by this court to the statutes of this Common- 
wealth authorizing certain actions to be removed from the Court of 
Common Pleas or Superior Court to this court by consent of 
parties " before the trial commences," and would not authorize a 
removal after the beginning of a trial on the merits, although that 
trial resulted in a disagreement of the jury, or in a verdict which 
was afterwards set aside by the court : Smith v. Castles, 1 Gray 
108 ; Gen. Sts. c. 114, § 7. 

The Act of Congress of 1863, c. 81, § 5, provided that if any 
suit or prosecution had been or should be commenced in any state 
court against any officer, civil or military, or any other person, 
for any wrong done, or act omitted, at any time during the then 
existing rebellion, by virtue or under color of the authority of the 
President of the United States, or any Act of Congress, " and the 
defendant shall, at the time of entering his appearance in such 
court, or, if such appearance shall have been entered before the 
passage of this act, then at the next session of the court in which 
such suit or prosecution is pending, file a petition, stating the 
facts and verified by affidavit, for the removal of the cause for 
trial at the next Circuit Court of the United States," and offer 
sufficient surety for filing copies of the proceedings and for his 
appearance in that court, it should be so removed : 12 U. S. Sts. 
at Large 756. That provision, it is to be observed, authorized 
future suits to be so removed only upon petition filed at the time 
of entering the defendant's appearance in the state court. It was 
held to authorize suits already commenced to be removed after 
verdict and before judgment in the state court, because such 
actions were still "pending," within the words and meaning of the 
provision: Hodgson v. MiUward, 3 Grant 412, 418. At the 
close of the rebellion, it was provided by the Act of Congress of 
1866, c. 80, § 3, that the right of so removing such cases should be 
exercised "before a jury is impannelled to try the same : " 14 U. 
S. Sts. at Large 46. And the further provision contained in the 
Act of 1863, c. 81, § 5, and saved in the Act of 1866, c. 80, § 3, 
for removing such cases for trial in the Federal court after judg- 
ment in the state court, was adjudged by the Supreme Court of the 
United States to be unconstitutional: Justices v. Murray, 9 
Wallace 274 ; McKee v. Bains, 10 Wallace 22. 

This review of the previous legislation upon the subject shows 
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that at the time of the passage of the Act of Congress of 1866, 
c. 288, there was no authority for removing from a state court to a 
Federal court before judgment any case whatever in which a trial 
on the merits had been commenced. 

The Act of 1866, c. 288, provides that if any suit in a state 
court against an alien, or by a citizen of the state in which the 
suit is brought against a citizen of another state, in which the 
matter in dispute amounts to $500, exclusive of costs, is, so far as 
relates to such a defendant, instituted or prosecuted for the pur- 
pose of restraining or enjoining him, or is a suit in which there 
can be a final determination of the controversy, so far as it con- 
cerns him, without the presence of the other defendants as parties 
in the cause, such defendant may, " at any time before the trial or 
final hearing of the cause," file a petition for the removal thereof 
" as against him " into the Circuit Court of the United States, 
and offer sufficient surety for entering copies of the papers in that 
court," and it shall thereupon be the duty of the state court to 
accept the surety, and proceed no further in the cause as against 
the defendant so applying for its removal; " and, the copies being 
entered in such court of the United States, the cause shall there 
proceed in the same .manner as if brought there by original pro- 
cess against such defendant ; and such removal shall not be deemed 
to prejudice the right of the plaintiff to proceed with the suit in 
the state court against the other defendants : 14 U. S. Sts. at 
Large 306. 

The objects of that act appear to have been to enlarge the right 
of removal, which a defendant had under the Act of 1789, because 
of alienage or citizenship of another state, in two respects : 1st. 
That if either the suit is brought for the purpose of restraining or 
enjoining him, or the controversy can be finally determined so far 
as concerns him without the presence of the other defendants as 
parties, he may, when the cause of action is divisible, remove the 
case so far as he is concerned, leaving the plaintiff at liberty to 
proceed with it in the state court against the other defendants; 
whereas under the Act of 1789 all of the defendants against whom 
relief is sought must be capable of joining and actually join in the 
petition for removal : Bryant v. Rich, 106 Mass. 180, 192, and 
cases cited; Florence Sewing Machine Co. v. Grover £ Baker 
Sewing Machine Co., Hampshire, September 1872 ; Sands v. 
Smith, 1 Dillon 290 ; s. c, 1 Abbott (U. S.) 368. 2d, That the 
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right to file a petition for removal in such a case should not be 
limited to the time of entering an appearance, but may be exer- 
cised " at any time before the trial or final hearing." The act, as 
particularly appears by its speaking of "restraining or enjoining" 
a defendant, has regard to suits in equity as well as at law. 
" Trial " appropriately designates a trial by the jury of an issue 
which will determine the facts in an action at law ; and " final hear- 
ing," in contradistinction to hearings upon interlocutory matters, 
the hearing of the cause upon its merits by a judge sitting in equi- 
ty. The whole effect of the change in the statute in this respect 
seems to us to hare been to allow the defendant the same time to 
elect whether he will remove the case into the Federal court, as he 
has to prepare for a trial at law or hearing upon the merits in 
equity in the state court, and as is allowed for the removal of a case 
between citizens of the same state claiming lands under grants of 
different states, by the Act of 1789, c. 20, § 12, or a suit for an act 
done under the Revenue Laws of the United States, by the Acts 
of 1833, c. 57, § 2, and 1866, c. 184, § 67, or under the authority 
of the President or Congress, by the Act of 1866, c. 80, § 3 ; but 
not to allow him, after the experiment of entering upon one such 
trial or hearing in the court in which the suit is commenced, to 
transfer the case to another jurisdiction. 

The Act of 1867, c. 196, is entitled " An Act to amend the Act 
of 1866," c. 288, and provides that that act shall be amended as 
follows : " That when a suit is now pending or may be hereafter 
brought in any state court in which there is controversy between a 
citizen of the state in which the suit is brought and a citizen of 
another state, and the matter in dispute exceeds the sum of five 
hundred dollars, exclusive of costs, such citizen of another state, 
whether he be plaintiff or defendant, if he will make and file in 
such state court an affidavit stating that he has reason to and does 
believe that, from prejudice or local influence, he will not be able 
to obtain justice in such state court, may at any time before the 
final hearing or trial of the suit, file a petition in such state court 
for the removal of the suit into the next Circuit Court of the United 
States," and offer such surety as is required "by the act to which 
this act is amendatory," "and it shall be thereupon the duty of 
the state court to accept the surety and proceed no further in the 
suit ; " and the said copies being entered in the Federal court, " the 
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suit shall there proceed in the same manner as if it had been 
brought there by original process : " 14 U. S. Sts. at Large 558. 

This act again differs from the corresponding provision of the 
Act of 1789, c. 20, as well as from the Act of 1856, c. 288, in two 
particulars : 1st, The petition for removal may be filed by either 
party, the plaintiff as well as the defendant who is a citizen of 
another state. 2d, It must be supported by his affidavit that he 
has reason to believe and does believe that from prejudice or local 
influence he will not be able to obtain justice in the state court. 
But the right, by whichever party claimed, must be asserted "at 
any time before the final hearing or trial of the suit." These are 
the very words of the Act of 1866, c. 288, and we cannot believe 
that Congress, by transposing them, intended that a right of re- 
moval, depending upon a mere affidavit of the party to a condition 
of things which litigants are too often prone to suspect, and con- 
ferred by this statute upon a plaintiff who has voluntarily resorted 
to the state court, as well as a defendant who has been compelled 
to appear therein to protect his rights, should be exercised after 
once submitting the case to be decided in the state court upon its 
merits, and at a later stage than any other suit is authorized to be 
removed from the state to the Federal courts, except by writ of 
error after judgment. 

It follows that, when the plaintiff went to trial upon the merits 
of this action in the Superior Court, his right to remove the case 
into the Circuit Court of the United States ceased, and was not 
revived by a failure of the jury to agree, nor would have been if a 
verdict had been returned by them and set aside by the court. 

This conclusion is supported by well-reasoned judgments in full 
bench of all the highest state courts which, so far as appears by the 
published reports, have had occasion to consider the question : 
Akerly v. Vilas, 24 Wise. 165 ; Home Life Insurance Co. v. Dunn, 
20 Ohio State 175 ; Adams Express Co. v. Trego, 35 Maryland 
47. The decision of Mr. Justice Miller, of the Supreme Court 
of the United States, in Johnson v. Monell, Woolworth 390, re- 
taining jurisdiction of an action at law so removed after one verdict 
had been returned and set aside in the state court, would be enti- 
tled to great weight if this point appeared to have been there ar- 
gued and considered ; but it would seem from the report that it 
was rather assumed, and that the attention of that able and learned 
judge was chiefly, if not wholly, directed to other questions. The 
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only decisions known to us which have distinctly affirmed a differ- 
ent construction of the Act of Congress from that which we feel 
obliged to adopt, are of district judges sitting alone, and founded 
on a merely literal construction of the Act of 1867, without any 
consideration of the earlier acts on the same subject : Akerty v. 
Vilas, 8 Am. Law Reg. (ST. S.) 229 ; Dartv. McKinney, 9 Blatchf. 
C. C. 359. 

The preponderance of authority, therefore, as well as of reason, 
appears to us to beagainstthe right of the plaintiff to remove this case 
into the Circuit Court of the United States. As our decision is 
against a right claimed under the Constitution and Laws of the United 
States, he may seek relief, if he shall be so advised, by writ of 
error from the Supreme Court of the United States, whose judg- 
ment upon such a question must control the action of all other courts, 
state or national : U. S. St. 1789, c. 20, § 25 ; 1 U. S. Sts. at 
Large 85; Kanome v. Martin, 14 How. 23, and 15 How. 198. 

Petition for removal denied. 



The foregoing opinion will be found 
of interest to the profession, both from 
the manner in which the question is 
dealt with, and from its great practical 
importance. The mere words of the 
statute, especially in the supplementary 
Act of 1867, "at anytime before the 
final hearing or trial of the suit," are 
well adapted to express the idea of al- 
lowing the removal of the action into the 
Circuit Court, at all times before the 
" final hearing in the state court." That 
would justify the removal even after the 
granting of a new trial for any cause, 
either by the same court or a court of 
error. And the occasion of passing the 
Act of 1867, to enable the party to es- 
cape apprehended prejudice in the state 
court, would seem rather to favor that 
construction. The first trial might have 
shown a state of feeling in the state 
court in regard to the suit, justifying the 
removal, and which had not been before 
suspected. The same reason which 
would justify Congress in extending the 
times for filing the petition for removal, 
from the "entry of an appearance " to 
the time of hearing upon the merits 



might equally well justify extending it 
to any time before the final trial, where 
more than one, for any reason, should 
occur. This is certainly not an unrea- 
sonable construction of the statute of 
1867. It is the one to which we should 
have naturally inclined, both from the 
words of the statute and the taste of the 
times, as being the one expressing the 
real purpose of the act. This construc- 
tion renders the provision just about 
such an one as the natural jealousy, en- 
gendered by our late conflict, and the 
consequent asperity of feeling and want 
of respect and confidence, would lead 
one to expect the framer of this statute 
might have had in his mind the hope to 
mend. The phraseology of the affidavit 
required to be filed in support of the 
motion or petition would seem to favor 
these conjectures ; and we should not 
feel much surprised to have the national 
courts take the same view of the statute 
of 1867, which the Superior Court of 
Massachusetts seem to have done. This 
construction seems to us entirely in 
keeping with the tinkering spirit of re- 
cent legislation, both state and national. 
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And we suppose it is the duty of courts 
to carry out the fairly expressed pur- 
poses of all legislation, without regard 
to the opinion they may entertain of its 
necessity or good taste. 

But we must say, that in studying the 
subject, and especially the opinion, we 
cannot but commend its fairness and 
dignity, and admire the conclusion to 
which it comes, as calculated to maintain 
proper respect for the spirit of the na- 
tional legislation in general, and espe- 
cially towards the state courts. The idea 
of Congress making a solemn enactment 
allowing a plaintiff, who had elected to 
bring his action in a state court and 
had there made the experiment of one 
unsuccessful trial to remove his suit into 
the national courts, upon the filing of the 
prescribed affidavit, which really means 
little more than that he feared he might 
fail to recover, if he took the final trial 
in that court, would seem to afford very 
unusual facility to parties, and especially 
to plaintiffs, to elect a new tribunal, 
when the first inclined against them. It 
is much the same in principle as allow- 
ing the action to be removed during the 
trial. But we suppose it must be the 
duty of state courts, and it surely should 
be the policy of the national courts, to 
adopt such constructions of the Acts of 
Congress as will make them most accord 
with the highest demands of justice and 
propriety, and to escape, as far as possi- 
ble, the implication of any obvious dis- 
respect towards the state courts, whether 
north or south. 

In this view, it seems to us the learned 
Chief Justice, in his opinion, has pre- 
sented an ingenious and happy argument 
in favor of the conclusion to which he 
comes. Bytreating "final hearing" as 
a mere synonymc for "trial," we natu- 
rally reach the conclusion that nothing 
more was intended by the terms of the 
Act of 1866, "trial or final hearing," 
than a trial upon the merits. And if the 
mere reversal of these terms, in the Act 
of 1867, was not intended to alter their 



construction, which would be impro- 
bable, perhaps we shall have no diffi- 
culty in saying that the petition for 
removal must be filed before any trial 
upon the merits. And we suppose, that 
the discharge of one jury, for any cause, 
before verdict and impannelling another, 
whether the same day, or the next, or 
next week, or next term, is but the con- 
tinuation of the trial of the action upon 
the merits to its desired result. The 
trial is not completed, for any practical 
purpose, until verdict. But this argu- 
ment will not apply, where a new trial, 
for any reason, is granted. And to jus- 
tify the construction of the court, we 
must adopt the view before stated, that 
the petition must be filed before any trial 
upon the merits. Unless this view is 
maintainable, we must adopt the opposite 
alternative, that so long as the suit re- 
mains awaiting trial upon the merits, it 
may be removed, under the Act of 1867, 
a purpose which we should be sorry to 
believe, that Congress have expressed, 
in the form of legislation. 

But the decisions of the state courts, 
upon all questions of this nature, are 
subject to revision by the national 
courts, in some form. In this case the 
petitioner may renew his petition in the 
Circuit Court, and that court may take 
the action out of the state courts and 
proceed to hear and determine it : Sprag- 
gins v. County Court of Humphries, Cooke 
160 ; Ladd v. Tudor, 3 W. & M. 325 ; Ex 
parte Turner, 3 Wall. Jr. 258. So too 
if the state court order the removal, the 
Circuit Court is not bound by it, but may 
remand the action to the state court : 
Urtetiqui v. D'Arcy, 9 Pet. U. S 692. 

This whole subject of the Federal 
courts supervising the decisions of the 
state courts, is one of vast importance 
as well as of great delicacy. And it is 
the one, above all others, which deter- 
mines the superiority of the national 
power above that of the states. It seems 
wonderful that there should ever have 
been any controversy upon the point of 
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the paramount nature of the national the national courts upon these subjects, 

authority. And some of the southern But that is all now laid aside, for ever we 

state courts had the sagacity to perceive trust, ana tne danger will now be, that 

that this power in the national courts, the national courts, by favoring Acts of 

to measure the extent of the national Congress, by little and little, will finally 

functions, and to define the mode of their reduce the jurisdiction of the state 

operation, as well as to limit and restrain courts to very inferior and insignificant 

those of the states upon subjects com- proportions. It is matter of satisfaction 

mitted to the national authority, were that hitherto there has been no general 

entirely subversive of their ideas of state cause of complaint on this head, what- 

sovereignty, and accordingly claimed for ever may be thought of some exceptional 

their courts paramount authority with cases. I. F. R. 



Court of Appeals of Kentucky. 

LOUISVILLE, CINCINNATI AND LEXINGTON RAILROAD CO., 
Appellant, v. JOHN HEDGER, Appellee. 

Carriers of live-stock are not insurers. For accidents necessarily incident to the 
live-stock in transportation, they are not liable. 

They are bound nevertheless to extraordinary diligence, such as a prudent and 
careful man would exercise in the business of stock transportation. 

They cannot discharge themselves from this liability by any contract with the 
owner of the live-stock. 

Common carriers may limit their liability as insurers by special agreement ; but 
such agreement cannot be implied from the publication of notices by the carrier, 
unless the owner knows of such notices, and expressly assents to the limitation of 
liability therein contained. (Per Petor, J.) 

The loss or injury of live-stock in the custody or care of the carrier, is prima 
facie evidence of negligence. 

But when the owner takes charge of his stock during transportation, negligence 
must be shown to render the carrier liable. 

Appeal from the Kenton Circuit Court. 

The appellee, John Hedger, on February 8th 1872, delivered 
a number of horses to the agent of the Louisville, Cincinnati and 
Lexington Railroad Co., at its station known as Elliston's, on what 
is called the Short Line Road, to be shipped to the city of Louis- 
ville. After the company had taken possession of the stock, in the 
attempt to drive them from the pens through a lane or chute into 
the cars, one of the horses had its leg broken, causing its death. 
The present action was instituted against the company for 
damages, in which it is alleged that the loss sustained by the 
appellee by reason of the injury to his horse was the result of the 
Vol. XXII.— 10 



